Child protection, gender and rights by Kaganas, F
CHILD PROTECTION, GENDER AND RIGHTS

Felicity Kaganas, Reader, Brunel Law School

INTRODUCTION
The need to strike a balance between protecting children and respecting family privacy has long been a concern of the liberal state. The question it faces is how the way that families raise children can be made into a matter of public concern and how child-rearing can be monitored ‘without destroying the ideal of the family as a counterweight to state power, a domain of voluntary, self regulating action’.​[1]​ 

Coercive intervention in the family is regarded as a last resort and the Children Act 1989 was drafted to reflect this. In particular, the notion of partnership, which is implicit in the legislation and which is explicitly promoted in government documents, demands that local authorities make every effort to work with parents on a co-operative, voluntary basis. The Human Rights Act 1998 and the jurisprudence that has developed around the European Convention on Human Rights (ECHR) place further restrictions on agents of the state. These are consistent with the partnership principle and with the notion of family participation in decision-making. In addition, insofar as it safeguards family privacy and parents’ rights, the Human Rights Act reinforces the idea that compulsory intervention in the family is to be reserved for cases where there is no alternative. 

Yet while family privacy is protected by law and while it appears to be accorded considerable respect within family policy, there is a potentially contradictory, or at least divergent, strand of family policy that is gaining increasing prominence in government programmes. This aspect of family policy could lead to greater intrusion in the family. It is aimed at breaching the ramparts of the private family to inculcate in parents ‘better’ attitudes to their children and to promote ‘better’ child care practices. Of course, in a society that assumes that children can and should be protected,​[2]​ it is well established that family privacy must yield to the demands of child protection. But it seems that it is now also considered acceptable to seek to intervene in families other than those posing an immediate risk to children. It seems that whereas previously family policy was concerned primarily with ensuring that parents did no harm to their children, the state is now demanding more: parents are expected to do good. Concerns about child abuse and about youth offending are driving initiatives aimed not only at saving children from bad families but at making most families into ‘good’ families. And where parents are considered deficient in some way, there is now a preoccupation with effecting change. Problem, potential problem or marginalised families must be moulded into better families in order to transform them into suitable environments for raising children. 

The aim of government and of policy-makers is to create responsible parents who will raise responsible children. Parents who acknowledge and seek to address their parenting deficits may be offered help but those who do not will be subject to compulsion. This is not new. Donzelot​[3]​ tells us that in the 19th century ‘moralization’ and ‘normalization’ were used as strategies to facilitate penetration into and moralisation of the family in the face of a strong tradition of family privacy. What is new about the current policy is the scope of its reach; the new re-moralisation​[4]​ project is embedded in an ambitious project to improve parenting throughout the nation by means of universal and targeted services. 

This chapter will examine the extent to which the law, and in particular the Human Rights Act, does in fact constrain intervention in the family. It will argue that, in practice, the statute does little to fortify parental rights. In addition this chapter will explore the risks for families of the new extra-legal initiatives. These initiatives expose parents to monitoring and to intervention by welfare professionals in circumstances where there are few safeguards in place and with no real counterweight to the power of those professionals. More specifically new measures have the potential to make more families, or, to be more accurate, more mothers, visible and susceptible to varying levels of surveillance and coercion to transform them into ‘good’ mothers. 

THE HUMAN RIGHTS ACT 1998 
The government and policy-makers are at pains to re-emphasise that children should be raised within their families. So, for example, the new Guidance and Regulations under the Children Act 1989 reaffirm that ‘[t]he Act is based on the belief that children are generally best looked after within the family with their parents playing a full part in their lives and with least recourse to legal proceedings’.​[5]​  

Art 3 of the ECHR has, however, had the effect of requiring Local Authorities to split up families under certain circumstances. It provides redress in cases where there has been a failure to protect children from abuse. Of course, Local Authorities have a duty under the Children Act 1989 to investigate cases of suspected abuse and the power to intervene in abusive families. Art 3 goes even further. It imposes a duty on the state to ensure that people, especially ‘children and other vulnerable persons’ are not subjected to torture or inhuman or degrading treatment.​[6]​ The state therefore must take steps to prevent children being assaulted or neglected​[7]​ and this duty extends to the need to take ‘reasonable steps to prevent ill-treatment of which the authorities had or ought to have had knowledge’, even where that ill-treatment is meted out by a private individual.​[8]​ 

However, the HRA also has the potential, in theory, to buttress parents’ claims to privacy and to strengthen their position in disputes with local authorities and other agencies. Before the statute was enacted, it was thought that it might prove 'helpful to those wishing to challenge the ways that courts and local authorities deal with ... care proceedings'.​[9]​ It was also argued, and continues to be argued, that the balancing exercise required by Art 8​[10]​ necessitates a re-evaluation or reinterpretation of the paramountcy  principle.​[11]​ However, the courts have taken a different view and the effect of the HRA in cases where the welfare principle applies has not been very significant. 

Art 8 has been applied by the ECtHR in cases where there has been overzealous intervention to remove a child who was not at risk.​[12]​ In particular, Art 8(2) has been applied in some cases so that intervention in the family has been held to be unjustified because it was not necessary and proportional.​[13]​ These have tended to be cases, however, where there is no evidence of ill-treatment or neglect;​[14]​ where the state agencies have failed to consider alternatives to removing the children or have failed to provide support for the family;​[15]​ where a newly born infant is removed;​[16]​ where emergency measures are taken despite the absence of immediate risk,​[17]​ especially if the parents have not been consulted or involved in the decision-making;​[18]​ and where contact between children and their families has been denied. ​[19]​  

The domestic courts have taken a similar approach. One important change has been that Art 8 of the ECHR has led the English courts to circumscribe the situations in which children’s services authorities are permitted to take emergency action. Most notably, Art 8 led Munby J in X Council v B​[20]​   to devise guidelines placing stringent limitations on the use of Emergency Protection Orders (EPOs). He expressed doubt as to whether some provisions in the Children Act 1989 dealing with EPOs, such as the restriction of parents’ right to appeal, are human rights compatible. Nevertheless he did accept that the removal of children in terms of EPOs is in principle compatible with the Convention. He stressed, however, that an EPO is a ‘drastic’ measure;​[21]​  courts must have ‘scrupulous regard for the Convention rights of both the child and the parents’.​[22]​ Intervention in the family is only justified where it is necessary and proportionate to the legitimate aim of protecting the welfare and interests of the child. Courts must therefore confine the use of emergency orders to situations where ‘no other less radical form of order will achieve the essential end of promoting the welfare of the child’.​[23]​ 
When it comes to applications for care orders, the courts require ‘extraordinarily compelling’ justification for the removal of an infant from its mother at or shortly after birth.​[24]​ In addition, Art 8 requires public authorities to consider alternatives before embarking on child protection proceedings in respect of any child.​[25]​ Removal of a child ought to be considered a temporary measure and the aim should be to reunify the family where possible.​[26]​ Restrictions on contact warrant strict scrutiny.​[27]​

It is perhaps in relation to the procedures adopted by Local Authorities and courts that the influence of Art 8, and also Art 6, is most apparent. There must be a ‘transparent and transparently fair procedure at all stages of the process’, both in and out of court.​[28]​ Art 8 guarantees fairness at all stages of decision-making in the child protection process​[29]​  and parents must be involved in that process, ‘seen as a whole, to a degree sufficient to provide them with the requisite protection of their interests’.​[30]​ The demands of fairness require that ex parte proceedings be justified;​[31]​ that documents be fully disclosed;​[32]​ and that parents know the evidence against them and be allowed to present their own evidence.​[33]​ 

So, both the ECtHR and the domestic courts have shown themselves willing to criticise procedural defects, precipitate action by state agencies​[34]​  and also restrictions on contact between family members after removal of a child.​[35]​ However the courts appear more reluctant to question the merits of a decision to place a child in state care.  The ECtHR said, in K and T v Finland, that the importance of protecting children means that a wide margin of appreciation is accorded to the state when it comes to decisions to take children into care.​[36]​ And it appears that domestic courts are vehement in refusing to allow rights to override welfare; courts almost always place the exigencies of child protection before the rights of the parents. 

THE HUMAN RIGHTS ACT – THE LIMITS FOR PARENTS
In general, the approach of the courts appears to have been to assume that there is no conflict between Art 8 and the paramountcy principle or, for that matter, between the Children Act 1989 and the Human Rights Act 1998. They have, on numerous occasions, asserted that, in relation to child protection, the Children Act 1989 was framed in the light of the HRA and that the balancing exercise between the need to intervene to protect a child and to avoid intervening in private family life is implicit in the earlier statute.​[37]​ ‘Domestic law has long been applying the concepts inherent in Art 8(2) in all but name’;​[38]​ no change in approach is needed: 

The social workers have to conduct a balancing exercise both in domestic law and under the European Convention.​[39]​ 

The obligations imposed on local authorities are the same whether pre or post the implementation of the Human Rights Act 1998,  (​http:​/​​/​www.lexisnexis.com:80​/​uk​/​legal​/​search​/​runRemoteLink.do?service=citation&langcountry=GB&risb=21_T3402197096&A=0.5475306558222058&linkInfo=GB%23UK_ACTS%23num%251998_42a_Title%25&bct=A" \t "_parent​)because the expectations in relation to the protection of children are the same. The Children Act 1989 (​http:​/​​/​www.lexisnexis.com:80​/​uk​/​legal​/​search​/​runRemoteLink.do?service=citation&langcountry=GB&risb=21_T3402197096&A=0.6977768154550139&linkInfo=GB%23UK_ACTS%23num%251989_41a_Title%25&bct=A" \t "_parent​) anticipated the introduction into English law of the European Convention.​[40]​ 

Decisions of the ECHR are cited in support of the contention that the Convention prioritises children’s welfare.  In Yousef v The Netherlands​[41]​ it was held that the child’s rights are paramount and must prevail over the parents’ Art 8 interests. In Johansen v Norway, the ECtHR said that consideration of the child’s best interests is of ‘crucial importance’.​[42]​ The court, it explained, will attach ‘particular importance to the best interests of the child, which, depending on their nature and seriousness, may override those of the parent’.​[43]​ 

There are arguments for interpreting both cases restrictively. Yousef has been described as an ‘isolated and weak decision’.​[44]​ Baroness Hale has also sought to lessen the potential impact of the case, saying that, although in terms of Yousef  the child’s interests prevail, the court is expected to examine the ‘relevance and sufficiency’ of the reasons for intervention and consider whether the intervention is ‘necessary and proportionate’.​[45]​ Herring and Taylor​[46]​ in turn have pointed out that Johansen implies that the interests of the child will not always override those of the parents; the decision will depend on the ‘nature and seriousness’ of the interests concerned. And according to Harris- Short,​[47]​ in some cases only weighty welfare considerations will render interference with the parents’ Art 8 rights proportionate. Yet, as Freeman says, the paramountcy principle has ‘enormous symbolic importance’ and, in the context of litigation over children, ‘it is not difficult to construct a right that their welfare should assume overriding importance’.​[48]​

The preponderance of the reported case law indicates that the courts are currently not prepared to allow parental rights to stand in the way of child protection. Also, the available empirical evidence bears out the observation that courts put safety first. It appears that orders are not difficult to obtain. According to the professionals surveyed by Masson and her colleagues,​[49]​ the threshold for an EPO presents few problems for Local Authorities. Indeed, the researchers found that it was almost unknown for magistrates to refuse an order.​[50]​ Even in cases where emergency proceedings are considered inappropriate, families are not necessarily shielded from compulsory intervention. Courts are not precluded from protecting children in other ways, namely care or interim care orders.​[51]​ And it appears that care orders are not often refused either.​[52]​ Domestic courts have followed the lead of the ECtHR and the latter has been slow to refuse orders. As one judge has noted, ‘[t]he European Court of Human Rights has only rarely held that the initial taking of a child into care violates Art 8, although it has done so in the case of newborn babies’.​[53]​ So courts in this jurisdiction have found little difficulty in adopting an approach that does not allow the issue of rights to get in the way of what they consider most important: the welfare​[54]​ and protection of children. For instance, in Re M-J (Adoption Order or Special Guardianship Order), the Court of Appeal indicated that, while it might be appropriate to consider the proportionality of whatever order is sought to the child’s needs, and to consider whether a less interventionist order would suffice, ‘insofar as any such consideration is allowed to derogate from the welfare principle, it is plainly unacceptable’. ​[55]​ 

Even in relation to procedure, where the HRA seems to have had its greatest impact,​[56]​  there needs to be a substantial departure from good practice before it can be said the parents’ human rights have been infringed.​[57]​ A failure to comply with good practice does not necessarily entail a breach of either Art 6 or Art 8; there will be an infringement only if the departure is ‘sufficiently substantial to infect the fairness of the proceedings’.​[58]​ According to Freeman, the courts are reluctant to find there has been interference with parents’ procedural rights.​[59]​  They are hostile to any attempt to obstruct child protection by relying on technicalities and in one case it was stressed that courts should be careful to ‘weed out barren arguments’ under the HRA which do not relate to the identification of the s31 threshold or the welfare disposition of the case.​[60]​ In Re J, although Wilson LJ said that infringements of parents’ human rights should be exposed in court, he went on to state that judicial guidelines​[61]​ relating to procedural fairness, 

must not be used as a bandwagon, to be drawn across the tracks of the case and to de-rail the proceedings from their prompt travel towards the necessary conclusions referable to, and in the interests of the child…. [W]e will support those who deal robustly with suggestions of such minor non-compliance … as could never sensibly be translated into an infringement of human rights’​[62]​
 
It is not easy, then, to establish a breach of Art 6 or Art 8 by reason of some procedural defect. It is probably even more difficult to establish a breach arising from the substantive decision to take a child into care. Even if it is correct to emphasise the need for proportionality, this does not change the court’s priorities. As Masson et al observe:

The introduction of human rights law has brought further scrutiny to child protection practices but has not resulted in a clear basis for balancing the rights of children to physical safety and of parents to respect for family life, interpreted in this context as involvement in all decisions about their children and the limitation of intervention to cases where it is essential. Human rights judges, recognising the vulnerability of children, especially babies, the huge responsibility child protection laws place on social workers and the wide variety of circumstances where protection may be required, have found it difficult to identify either minimum procedural standards or substantive tests which can distinguish legitimate and illegitimate intervention.​[63]​  

This is not surprising. Human rights jurisprudence cannot be expected to point to the ‘right’ answers when it comes to asking whether a child should be removed from his or her parents. Human rights law in this field is a vessel that has to be filled by family policy; the two cannot be considered separately.​[64]​  Focusing on non-intervention (and privacy) obscures the ‘ethical and political choices we make’.​[65]​ Indeed the notion of family privacy cannot be divorced from those choices. 

Moreover, it is not surprising that the legislation has not made decisions easier or more clear cut. Human rights norms and rules tell us whether a child is at risk and, if so, what should be done; they cannot produce certainty in an area of law where decisions often hinge on prediction and opinion. The Art 8 balancing exercise is self-evidently an exercise involving discretion and the information available to inform this exercise is derived from risk assessment and expert evidence formulated in the context of a body of knowledge that is characterised by shifting perceptions of harm, by uncertainty and by change.

Once the professional assessment is that a child is at risk, the impetus is towards obtaining a court order. Both social workers and police fear that they will be exposed to criticism unless they are seen to be doing all they can to protect children.​[66]​ This anxiety means that social workers tend to favour removing children from what they consider to be unacceptably risky situations.​[67]​ And it is not surprising that magistrates appear loath to refuse applications for orders unless satisfied that the child will be made safe by means of other arrangements.​[68]​ While there is research suggesting that orders are sought only in circumstances where the need for one is ‘self evident’,​[69]​ it appears that magistrates generally do not want the responsibility of leaving a child in a situation deemed by the welfare professionals to be unsafe.​[70]​ Magistrates assume there is ‘no smoke without a fire’​[71]​ and, unless there is evidence to contradict the testimony of the social worker and the experts before it, a court would not be in a position to gainsay the assessment of risk presented to it.​[72]​ 

It is true that human rights law may put parents in a better position than they would otherwise be in because it gives them the opportunity to present evidence challenging that of the authorities. Yet as long as there is sufficient evidence to convince a court that the s 31 threshold is satisfied, it is difficult to imagine a successful challenge to an application for a care order on the basis of proportionality except in very unusual circumstances. It is unlikely that the courts will be prepared to expose children even to moderate levels of risk in the name of parental rights.​[73]​

AVOIDING THE COURTS
The HRA, then, provides little comfort for parents faced with compulsory intervention through the courts. Nevertheless, it appears that even those relatively easily surmounted procedural obstacles that the ECHR creates for Local Authorities have led them to seek ways of circumventing the need to go to court at all. For example, there is evidence that, rather than seek an EPO, a Local Authority is now more likely than previously to invoke police protection.​[74]​ 

More importantly, and whether this is to avoid the strictures imposed as a result of the HRA or not, Local Authorities are using agreements rather than seek emergency orders.​[75]​ Also, it appears that accommodation is used, at least by some Local Authorities, as an alternative to applying for court orders.​[76]​ Moreover, the practice of relying on ‘voluntary’ arrangements may become all the more prevalent in the wake of the Public Law Outline, which imposes significantly heavier burdens on Local Authorities in the preparation of applications.​[77]​  Similar concerns have also been voiced in relation to the new public law family fee structure.​[78]​ Moreover, there is a move to increase the use of Family Group Conferences and ADR as well as to promote consideration of informal care arrangements by family or friends.​[79]​ These changes have given rise to suggestions that fewer cases will go before the courts, to the detriment of children at risk. 

However what is being suggested here is that while there might be a drop in the number of applications to court,​[80]​ this does not necessarily mean that families are not going to be regulated. What it might mean is that families will be subject to forms of regulation that take even less account of their rights and give them even less chance of making their side of the story heard or of resisting the assessments of the professionals.  It is true that the safeguards offered by the HRA are triggered at all decision-making stages of the child protection process,​[81]​ but since they relate primarily to information, consultation and presence at meetings, they do not necessarily provide a bulwark against pressure to reach agreement. 

PARTNERSHIP/AGREEMENTS – THE LIMITS FOR PARENTS 
Employing extra-legal measures to deal with risky families is not new. The partnership principle has always been crucial to child protection under the Children Act 1989.  Yet even in the early days of the legislation, concerns were voiced that partnership would leave considerable scope for coercion.​[82]​ Recent studies have borne out these predictions. Many parents report that they agreed to accommodation or other arrangements under pressure, with court action being threatened as an alternative.​[83]​  As Brophy says, research shows that the sanction of removing children ‘galvanised even the most vulnerable mothers and some fathers into taking seriously the concerns of welfare and health agencies’.​[84]​ The threat of court proceedings can have the effect of prompting parents to co-operate and to comply with the professionals’ requirements. However, this does not mean that they do so willingly or on the basis of shared understandings about the child’s needs.​[85]​ Brophy notes that parents report feeling confused and powerless within the social services system. The way they experience accommodation is ‘some distance from the ideal notion of partnership between officials and parents’.​[86]​

Indeed, the partnership between social workers and parents is generally weighted in favour of the professionals. The balance of power between parents and professionals is not equal​[87]​ and professionals are in a position to dictate what is expected of families. In all cases it is the professionals who ultimately determine what has to change and they impose the terms of any agreement reached.​[88]​  This presents risks for parents. Masson, for example, comments that ‘[p]ressure to agree, uncertainty about what has been agreed, for how long and why, and the lack of both independent advice and external scrutiny may lead to practice that is oppressive to families’.​[89]​ The pressure exerted, coupled with parents’ lack of understanding, means that they may agree to arrangements they cannot maintain. Failure to abide by the terms of the agreement can be used to demonstrate parents’ unfitness or refusal to co-operate. Partnership failure can be used to demonstrate that voluntary measures are ineffective; non-compliance can be presented, without other proof of increased risk, as evidence in support of an application for a court order.​[90]​ It is assumed that ‘[p]utting your children first means co-operating…. Allowances are not made for clients’ lack of pragmatism and inability to read the professionals’ etiquette’.​[91]​ 

Clearly then, partnership and co-operative working can involve monitoring and regulation of the family. And that regulation is unimpeded by the kind of scrutiny that court proceedings would entail. The arrangements are not open to challenge by, for example, lawyers or a children’s guardian.​[92]​ And any challenge on the part of the parents carries the risk of court proceedings in which they could be branded as unco-operative and unreasonable.

For more than a decade, then, the state has operated a system designed to facilitate child protection by voluntary means backed up as a last resort by legal proceedings. However, the state has recently espoused more ambitious goals. It has moved from the relatively narrow objective of protecting children at risk to a much broader objective of helping all parents to become better parents. This help, in the form of universal services, is offered on an entirely voluntary basis. Yet the new policy, initially conceived of to improve outcomes for children and to combat social exclusion though strengthening the family and improving children’s health and development, appears to make intervention in the family more likely and to extend the reach of the professionals. The national strategy appears to facilitate monitoring and regulation and, when the universal services offered do not have the desired effect, targeted services can be deployed. These ‘voluntary’ measures are, in turn, backed up the threat of compulsory intervention, leaving open the potential for coercion.

UNIVERSAL SERVICES
Policy documents announcing the new measures are careful to reiterate the importance of family privacy and autonomy.  But they also emphasise the responsibility that families have to raise good citizens. And they set out the government’s intention to endeavour to see to it that they receive the appropriate direction to do this.

The Children’s Plan published by the Department for Children, Schools and Families stipulates as one of its five underpinning principles that ‘government does not bring up children – parents do’.​[93]​ ‘Families are the bedrock of society,’ it goes on, ‘and the place for nurturing happy, capable and resilient children’.​[94]​ In order to produce such children, parents want (and need) information and support, it says.​[95]​ Advice and support will, presumably, help them to be ‘good’ parents: ‘The aim of all parenting support services is to enable parents to exercise their parental responsibilities effectively for their children in a way which safeguards and promotes their welfare’.​[96]​ To ensure that parents are given what is considered to be the correct advice and help, the professionals working with them will be trained to impart the necessary knowledge and skills. The government-funded National Academy for Parenting Practitioners (NAPP) is intended to ‘enable the delivery of quality parenting support in … Children’s Centres and in schools’.​[97]​ It is expected to provide training for professionals such as social workers and clinical psychologists and also to act as a national source of advice.​[98]​  

A number of initiatives have also been developed to support parents directly.​[99]​ The government has established Sure Start Children’s Centres, extended schools, integrated youth services and also more specialist services.​[100]​ Services and support in the early years are intended to be universal.​[101]​

Sure Start programmes are expected to provide support for all families and they offer ‘health services, good quality play and early learning services, outreach and home visiting services and services for families with special needs’.​[102]​ Support for parenting can take the form of enabling parents to ‘enhance their parenting’​[103]​and improve their parenting practices. Services of this nature include ‘formal and informal interventions to increase parenting skills, improve parent/child relationships, parenting insight, attitudes and behaviours, confidence in parenting and so on’. Other services are ‘aimed to reduce the stresses associated with parenting’. ​[104]​   These include informal activities giving access to social contact and support. The National Evaluation Report records that most services offered as part of the programmes evaluated were of the former type,​[105]​ involving parenting programmes, early learning programmes, perinatal programmes and home visiting programmes.​[106]​ 

Sure Start is offered on a voluntary basis; coercion is seen as undesirable. Recruitment of parents relies primarily on their own wish to become better at the business of parenting. With the proliferation of expertise and information on how to be a good parent, there is perhaps an increasingly prevalent view among parents themselves that they need help and advice, that parenting cannot be something left to ‘common sense’ or instinct. As Rose put it in another context, the parental search for advice is impelled by ‘the activation of individual guilt [and] personal anxiety’. ​[107]​  The new services now available may appear to offer ways of bridging the gaps between ‘expectation and realisation’,​[108]​ and offer the promise of assuaging anxieties about how to be a ‘good’ parent.

Parents who come into contact with professionals such as health visitors and midwives might be encouraged to attend Sure Start but there is no compulsion.​[109]​ Even where families ‘need more intensive help’​[110]​ it is expected that parents will simply receive the ‘encouragement’ they need to come forward.​[111]​ 

However, encouragement is not always enough. Attendance at Sure Start is low, with the government noting that those with the ‘greatest need or at greatest risk’ are sometimes the least likely to receive services.​[112]​ These families are ‘typically harder to reach and harder to engage’; they may not know that help is available or they might reject it.​[113]​ The aim, therefore, is to find those families and to draw them in. In order to achieve this, all families must be made more visible and transparent. Home visiting and outreach​[114]​ enable professionals to penetrate the home and identify those who are deemed to be in need of help. 

Once a family in difficulty is identified, and if parents do not present themselves willingly to take advantage of whatever services are offered, they must, it seems, be persuaded to do so.​[115]​ Where families are judged to be risky, the plan is that there should be early and intensive intervention.​[116]​  This intervention is targeted and it undoubtedly entails putting pressure on parents to comply with what is required of them by the child welfare professionals.

EARLY INTERVENTION
The targets of early intervention are primarily the parents of children who are on the verge of being taken into care and children who are offending or exhibiting antisocial behaviour. If there are concerns about a family, those providing services must not give up in the face of  ‘an unanswered door, letter or call’ but must redouble their efforts to engage that family. ​[117]​  The family is expected to accept help and if they do not, they are deemed irresponsible: 

[T]he flip-side to this support is that, as far as possible, individuals need to share and take responsibility themselves, and particularly where their actions have an impact on those around them. For example, the parent of an at-risk child should be given support, but it is also incumbent on them to take this support. This approach is illustrated by intensive family support projects – a highly personalised approach, but one that requires a clear sense of personal responsibility on the part of the adults involved, with clear consequences if those responsibilities are not met.​[118]​ 

Irresponsibility may be met with coercive legal measures when all other means of control have been exhausted. However, even where the children’s services authority is contemplating recourse to the court, it should first seek to reach an agreement with the family. Persuasion and partnership are still important. Section 17 of the Children Act 1989 is interpreted as placing an obligation on local authorities to explore the possibility of voluntary arrangements before making an application under section 31, provided that to do so would not jeopardise the child’s safety and welfare.​[119]​  Section 1(5) of the Children Act also ensures that court orders should not be seen as routine. Moreover it is clearly government policy that court proceedings should be a last resort. ​[120]​ So the professionals seek to avoid court proceedings by means of monitoring, persuasion and sometimes threats. And when cases do reach court, an order becomes almost inevitable.

The very fact that there is a preference for dealing with cases outside the legal process presents parents with risks and these have not gone unremarked. It was suggested that parents should have access to advice and advocacy​[121]​ and the Review of Child Care Proceedings accordingly recommended ‘more consistent local use of early advice, advocacy and support initiatives such as Family Group Conferences’.​[122]​ The Guidance and Regulations now stipulate that where a local authority decides to apply for a care or supervision order, it must immediately notify the parents and others with parental responsibility for the child.​[123]​ The parents, on receipt of this Letter Before Proceedings, are entitled to non means tested publicly funded legal advice which covers ‘liaison and negotiations with the local authority with the aim of avoiding proceedings or limiting the issues’.​[124]​ 

HELPING AND EMPOWERING PARENTS?
Parents, then, are offered assistance and support on a voluntary basis to enable them to raise their children responsibly. Even potentially irresponsible parents are offered the possibility of a co-operative partnership with the professionals. Their interests are to be represented by advisers and some space for autonomous decision-making is to be afforded by the use of FGCs. ​[125]​  Perhaps most importantly, their rights are potentially of more weight as a result of the enactment of the HRA. Yet, it seems, while these measures may have some impact on child protection practice and they may force professionals and Local Authorities to be prepared to justify their actions, the relative position of parents in conflict with the authorities over child protection has not been significantly strengthened. Whether the case is being dealt with in or out of court, parental rights and demands generally do not and cannot determine outcomes. 

In particular, it is open to doubt whether the provision of advice and the use of FGCs will significantly empower parents. Nor is this what the government intends. The Review makes it clear that the purpose of advice and of Family Group Conferences is to ‘help vulnerable families to understand local authority concerns and to be encouraged to address these as early as possible and before proceedings are issued’.​[126]​ The discussion with parents and others with parental responsibility after the issue of a Letter Before Proceedings is meant to focus on what steps, if any, can be taken to avoid proceedings. More specifically, consideration should be given to ways of ‘improving parental engagement with the local authority’ and to ‘further explaining the local authority’s position and concerns’.​[127]​ At these discussions, the parents are to be given a new plan indicating what will be done by them and by the local authority  to safeguard the child and ‘what action will be taken by the Local Authority to safeguard the child if this is not followed’.​[128]​ The intention, then, is to get parents to see things from the professionals’ point of view and to persuade them to change their behaviour accordingly.

Moreover, this is an aim which parents’ advisers often help to achieve. By the time a Letter Before Proceedings is issued, it is unlikely that an application to court can be averted and the role of the advisor may well be confined to advocating on ancillary matters such as contact. This may mean that parents will be enabled to negotiate better terms than they would on their own. However research reveals that advisors tend to seek to persuade parents to co-operate.​[129]​   Lindley et al​[130]​ found that advocates supported parents at meetings and assisted them, but they also managed parents’ behaviour and, by doing so, added to the pressure on parents to accede to the demands being made of them:  

Much of the advocate's function is to support, encourage, advise and even cajole the parents to co-operate with social services' specifications of what they need to change in their own behaviour in order to overcome the child protection concerns.​[131]​

MONITORING FAMILIES
The aim of changing behaviour lies at the heart of the new services.  Universal and targeted services are to a large extent designed to help parents to learn to parent in ways that are considered acceptable within the parameters of child welfare knowledge. And those parents who do not meet the requisite standards must be identified and must be dealt with. The family support project might therefore be seen as having not only a helping but also a regulatory function. Moreover, the networks and organisations established to implement the government policy of assisting and advising parents also facilitate surveillance of families. Home visiting and outreach are intended to be used to identify, target and monitor families considered to be in need of assistance. The government has referred to the need to equip ‘front-line practitioners’ such as health visitors and community midwives with predictive tools designed to facilitate better identification of children at risk and also to facilitate early intervention.​[132]​ 

Intervention might, of course, simply take the form of encouraging parents to access services such as those offered by Sure Start. And when families are identified as being in difficulties, the early intervention agenda is meant to reduce ‘the risk that individuals or families will experience problems later in life’, and to prevent existing problems from escalating.​[133]​ But these services are not divorced from the child protection process.​[134]​  There is evidence that more families in Sure Start areas are becoming enmeshed in the system. For instance, a report evaluating Sure Start Local Programme areas records that there has been an increase in the rate of s 47 enquiries in these areas.​[135]​ The rate of registrations on the Child Protection Register has also gone up.​[136]​ 

Of course, this means in many cases that children are being protected from harm; Sure Start areas, for example, have seen a reduction in the number of children hospitalised for severe injury.​[137]​ However there are concerns about the effects of the safeguarding agenda. It may be that the concept is clouding public understanding about the possible consequences of contact with child welfare professionals. Sure Start staff liaise with Children’s Services​[138]​ and, although it is normal practice to warn parents of the risk of child protection concerns being reported,​[139]​ some parents might not be aware of the actions that might be taken by the professionals they are dealing with.​[140]​ And these parents may find themselves, instead of being offered help, the subject of a formal investigation. Engagement with child welfare workers and exposure to the professional gaze carry risks for parents.​[141]​ 

Some parents consider this risk worth taking. Ferguson describes the positive outcomes that some parents experience; they take the opportunity offered by professional intervention to review their lives, seek protection and make new life-plans.​[142]​ So advice, both about personal matters and on how to improve parenting, may not be experienced as oppressive.​[143]​  As for those who do experience help negatively as unjustified interference, there may be strong evidence in many cases that they are endangering their children and intervention in some form is warranted. But there will also be cases, particularly where neglect is in issue, where the assessment of the family is based not only on objective, ‘scientific’ grounds but also on a class-based and moral judgment.​[144]​ 

Moreover assessment and monitoring do not always lead to help.​[145]​ It appears that many families, often because of limited Local Authority resources, are left to their own devices as long as they are functioning at the most basic level:​[146]​  

Access to family support for many families is severely restricted. Families in considerable stress on the threshold of family breakdown and serious harm are not getting the sustained support they need. Some services operate inappropriately high thresholds in responding to child protection concerns and taking action to protect children and young people. As a result, some families do not receive support when they need it..…

Parents with long standing or complex problems may need longer term help, but too often are given short term irregular support at times of crisis, which may be withdrawn as soon as they feel able to cope.​[147]​ 

Most families who become involved in care proceedings have been ‘struggling along the bottom rung of acceptable parenting for some time’.​[148]​ They are left unaided until problems become so acute that voluntary measures no longer can suffice. Proceedings are usually precipitated by a particular event, a decline in parenting or by the parents’ failure to abide by the terms of their agreement with social services.​[149]​ When events like this occur, the focus of social services is on the risk to the children, rather than on the needs of the family as a whole.​[150]​ Children’s services sets the child protection process in motion and begins to gather evidence of what went wrong.​[151]​ The professionals put all their efforts into getting the parents to understand their concerns, to co-operate with them and to change:

When asked for their views about the care needs of parents, a number
of respondents – but particularly those working in children’s services–
interpreted the question in an unexpected way. They interpreted it in terms
of the needs that result from having to help parents to understand the child
protection system and manage the stresses associated with it.
“The biggest challenge is to get them to understand and
acknowledge our concerns. That is the first step. If they don’t do that
we can’t get them to change their attitudes and behaviour within
the time-scale of the child.” ​[152]​

Broadhurst et al argue that there is too much emphasis on parental deficiency and not enough on the poverty and social exclusion faced by the mostly lone female-headed households targeted.​[153]​ The focus has come to be on ‘causes of poor outcomes’ with the spotlight on the behaviour of parents and, more specifically, of mothers.​[154]​

MONITORING MOTHERS
While government publications (and much of the relevant research) refer to ‘families’ and ‘parents’,​[155]​ it is really all about mothers; it is primarily mothers who are and who will continue to be the focus of the remoralisation project. 

In the majority of cases, it is mothers who are the primary caretakers of their children, whether they are lone mothers or in relationships with fathers or with other men.​[156]​ Fathers’ involvement is largely mediated by mothers and their contribution is usually a passive one in the sense of ‘being there’.​[157]​ This reality is reflected in social work practice in the sense that child welfare professionals expect to deal mainly with mothers.​[158]​ But they also appear to assume that it is mothers and not fathers who should bear the responsibility of child rearing and child protection. 

Government policy, in contrast, is increasingly focused on fatherhood. The goal is avowedly to increase the involvement of fathers in the care and upbringing of their children. Government guidance stresses the importance of fathers to children and makes it clear that those working with children and parents are expected to nurture the relationships between fathers and their children. For example the Sure Start guidance states that all Sure Start Children’s Centre services should help to support fathers in their role as a parent and to promote the role of fathering.​[159]​ 

Yet whether government initiatives will mean that, in future, social workers will look upon fathers as being responsible for child care and child protection is open to doubt. It seems that, in practice, little is expected in the way of paternal involvement. There is still an emphasis on the goals of getting fathers to find work or undertake training to enable them to support their families financially.​[160]​ Child care appears to be regarded, to some extent, as a leisure activity. Fathers are thought to need services where they can meet other fathers and engage in activities related to ‘traditional male interests’.​[161]​ In this vein, Sure Start centres offer fathers the opportunity to spend time with their children working on allotments, attending sports facilities, and participating in music or photography sessions.​[162]​

What is more, it appears that few fathers exceed professional expectations. For instance, the degree to which fathers are involved in Sure Start is very limited. Most of those parents attending are women and, when fathers do get involved, they tend to prefer ‘outdoor, active, Funday-type activities’ rather than ‘indoor sessions with children or … sessions related to parenting skills’.​[163]​ Impediments to paternal involvement include the restricted hours when Sure Start services are available as well as the female environment of Sure Start. However fathers also seem to be deterred by traditional attitudes to gender roles.​[164]​

In any event, Sure Start is an initiative aimed primarily at mothers.​[165]​ This is apparent in the emphasis on home visiting and outreach. It is even more apparent in the importance attached to visiting shortly after the birth of a child​[166]​ because of concerns about post-natal depression as well as health, hygiene and safety. These preoccupations all suggest that it is mothers who are intended to be the targets of help, advice and education.​[167]​ The ‘health-led parenting support demonstration projects’ which are meant to provide support from pre-birth until the age of two​[168]​ are undoubtedly aimed at women, as is the nurse-family partnership.​[169]​ 

Clearly, the risks inherent in being assessed and monitored, and the responsibility of behaving in a way that withstands scrutiny, do not rest on both parents equally. Nor do the burdens of co-operating with the professionals​[170]​ and maintaining a partnership relationship. The risk assessments carried out by social workers ‘promote the rapid scrutiny and classification of parents, largely mothers, through a filter of cultural, class and gender assumptions’.​[171]​  Failure to measure up can ‘easily be construed as … pathological’​[172]​ and can result in removal of the children.​[173]​ 

According to Krane and Davies, it is thought that mothers should be able to cope despite extremely trying circumstances.​[174]​ Women are seen to be responsible for protecting children, even if family difficulties are caused by socio-economic conditions or by other people.​[175]​ Social workers do not engage with men even in cases where it is the father who is identified as the abuser.​[176]​ They tend to ignore fathers and conceive of men as a threat, as irrelevant, as useless or as absent.​[177]​ Fathers are regarded as irresponsible when absent and as making demands on mothers or as possibly violent when present. But it is not their conduct that the professionals seek to change; mothers are the ‘focus of intervention’.​[178]​ As Scourfield observes, it has always been assumed that children’s services are delivered by women working with women.​[179]​ It is mothers who have to conform to the dominant norms of ‘good’ parenting or, more specifically, ‘good’ motherhood. It is mothers, not fathers, who are expected to make the changes considered necessary by the professionals.​[180]​

In cases of physical and emotional neglect, it is mothers who are ‘overwhelmingly identified as perpetrators’; ​[181]​ they, and not fathers, are the ones who are charged with caring and nurturing. In child sexual abuse cases the focus is on the mother’s failure to protect.​[182]​ Women who are the victims of domestic violence are also deemed to be failing to protect their children.​[183]​ And intervention may not lead to help for the woman. Instead she may be threatened with the removal of her children if she does not get rid of the violent partner.​[184]​ On the other hand, if a mother refuses to allow contact between her child and the non-resident father on the basis of allegations that he is violent or abusive, but cannot prove those allegations, she runs the risk of finding herself branded as an abuser.​[185]​ At the very least she may be regarded as deviating from the professionals’ image of the ‘good’ post-separation mother and may face pressure to conform. 





The HRA might appear, at first sight, to promise protection for the rights of parents who are in conflict with local authority children’s services. This protection, however, is mainly procedural and takes the form of restricting the use of emergency measures and of imposing a requirement to inform and consult; the substantive outcome of the case is unlikely to be affected. The HRA affords parents a better opportunity to be involved in decision-making and to put their case before the courts. But the impact of the legislation is limited in the context of child protection and it is even counterproductive for some parents in that Local Authorities sometimes seek to avoid its requirements. 

That the HRA and other measures are probably having the effect of deterring applications to court does not mean that families are immune from regulation. If the professionals take the view that the family can be managed without a court order, informal support and ‘voluntary’ agreements are used to educate them and to change their behaviour. 

We are, arguably, witnessing, as an adjunct to and sometimes as a substitute for coercive measures, an increasing reliance on parents’ aspirations to be ‘good’ parents. Most parents who become involved in services such as Sure Start undoubtedly do so willingly; they are not forced or duped into taking advantage of what is offered.​[189]​ Yet we are also, arguably, witnessing the creation of new mechanisms for identifying ‘bad’ parents, especially ‘bad’ mothers. Universal and targeted services have the potential to render ‘problem’ families more visible and, once identified, these families face the risk of unwanted intervention to regulate their conduct.
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